United States Patent and Trademark Office 



UNITED STATES DEPARTMENT OF COMMERCE 
I nilid Stall-, Patent and Trademark Office 

Address: COMMISSIONER FOR PATENTS 



APPLICATION NO. 



I0/7H4.739 



FILING DATE 



02/2.V2004 



FIRST NAMED INVENTOR 



MichaelS. Beck 



ATTORNEY DOCKET NO. CONFIRMATION NO. 



2063.007600/VS-00620 



23720 7590 06/17/2010 

WILLIAMS, MORGAN & AMERSON 
10333 RICHMOND, SUITE 1100 
HOUSTON, TX 77042 



cn.BRHTH.ERICD 



PAPER NUMBER 



DELIVERY MODE 



Please find below and/or attached an Office communication concerning this application or proceeding. 

The time period for reply, if any, is set in the attached communication. 



PTOL-90A (Rev. 04/07) 



Application/Control Number: 10/784,739 
Art Unit: 3616 



Page 2 



BEFORE THE BOARD OF PATENT APPEALS 
AND INTERFERENCES 



Application Number: 10/784,739 
Filing Date: February 23, 2004 
Appellant(s): BECK ET AL. 



Mr. Jeffrey A. Pyle, Attorney 
For Appellant 



SUPPLEMENTAL EXAMINER'S ANSWER 



This is in response to the appeal brief filed 9/22/08 appealing from the Office action mailed 
2/11/08. 



Application/Control Number: 10/784,739 
Art Unit: 3616 



Page 3 



(1) Real Party in Interest 

A statement identifying by name the real party in interest is contained in the brief. 

(2) Related Appeals and Interferences 

The examiner is not aware of any related appeals, interferences, or judicial proceedings 
which will directly affect or be directly affected by or have a bearing on the Board's decision in 
the pending appeal. 

(3) Status of Claims 

The statement of the status of claims contained in the brief is correct. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after final rejection contained in 
the brief is correct. 

(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is correct. 

(6) Grounds of Rejection to be Reviewed on Appeal 

The appellant's statement of the grounds of rejection to be reviewed on appeal is correct. 

(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 
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(8) Evidence Relied Upon 



5,517,414 



HROVAT 



5-1996 



4,898,257 



BRANDSTADTER 



2-1990 



6,481,806 



KRUEGER ET AL 



11-2002 



5,762„407 



STACEY ET AL 



6-1998 



(9) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 



The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 44-46 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. The claim(s) recites/recite the following means (or step) plus function limitation: 
means for comparing the performance characteristic of the wheeled vehicle and the performance 
characteristic of the at least one of the plurality of wheel assemblies. 



This limitation invokes 35 USC § 1 12, ]| 6 because it meets the 3-prong analysis set forth in 
MPEP 2181 as it recites the phrase "means for" or "step for" (or appellant identifies the 
limitation as a means (or step) plus function limitation in the appeal brief) and the phrase is 
modified by functional language and it is not modified by sufficient structure, material, or acts 
for performing the recited function. Also see Altiris Inc. v. Semantec Corp., 318 F.3d 1363, 
1375 (Fed. Cir. 2003). 35 USC § 1 12, U 6, requires such claim to be construed to cover the 
corresponding structure, material, or acts described in the specification and equivalents thereof. 
"If one employs means plus function language in a claim, one must set forth in the specification 
an adequate disclosure showing what is meant by that language. If an applicant fails to set forth 
an adequate disclosure, the applicant has in effect failed to particularly point out and distinctly 
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claim the invention as required by the second paragraph of section § 1 12." In re Donaldson Co., 
16 F.3d 1 189, 1 195, 29 USPQ 1845, 1850 (Fed. Cir. 1994)(in banc). For a computer- 
implemented means-plus-function claim limitation that invokes 35 USC § 1 12, Tf 6, the 
corresponding structure is required to be more than simply a general purpose computer. 
Aristocrat Technologies, Inc. v. International Game Technology, 521 F.3d 1328, 1333, 86 
USPQ2d 1235, 1239-40 (Fed. Cir. 2008). The corresponding structure for a computer- 
implemented function must include the algorithm as well as the general purpose computer. WMS 
Gamingjnc. v. International Game Technology, 184 F.3d 1339, 51 USPQ2d 1385 (Fed. Cir. 
1999). The written description must at least disclose the algorithm that transforms the general 
purpose microprocessor to a special purpose computer programmed to perform the claimed 
function. Aristocrat, 521 F.3d at 1338, 86 USPQ2d at 1242. 

In the instant application, the following portions of the specification and drawings may appear to 
describe the corresponding structure for performing the claimed function: The specification 
discloses, at page 31, line 15+ and Fig. 14, that the velocity of the vehicle and the rotational 
velocity of the tires arc stored and then analyzed. The specification discloses a controller (1602), 
e.g., a computing device, affects control over the traction of the vehicle (page 35, line 10 - page 
36, line 5). 

However, the specification and drawings do not disclose sufficient corresponding structure, 
material or acts for performing the claimed function. The specification does not explicitly 
describe how the stored velocities are analyzed and the comparison made. The flow diagram of 
Figure 14 shows that the stored tire velocities (1408) are analyzed (1410) and then compared 
(1412), but fails to set the corresponding structure (e.g., an algorithm) that performs the 
analyzing and comparing of velocities. 



The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 



claims 
claims 



This application currently names joint inventors. In considering patentability of the 
under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
was commonly owned at the time any inventions covered therein were made absent any 
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evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S. C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

Claims 1-5, 7-11, 13-15, 17-22, 44-48, 50-54, 56-58, and 60-63 stand rejected under 35 
U.S.C. 103(a) as being unpatentable over US 5517414 to Hrovat in view of US 4895257 to 
Brandstadter. Hrovat discloses a traction control system with active suspension comprising the 
following: 

a. A method of controlling traction in a vehicle having a suspension capable of 
rotatably articulating, comprising: determining a performance characteristic of a wheeled 
vehicle; determining a performance characteristic of at least one of a plurality of wheel 
assemblies of the rotatably articulating suspension; comparing the performance 
characteristic of the vehicle and the performance characteristic of the at least one of the 
plurality of wheel assemblies; and altering the performance of the vehicle based upon the 
comparison to affect the vehicle's traction (Fig. 6b) (claim 1 .) 

b. Determining the performance characteristic of the vehicle comprises determining 
a velocity of the vehicle; and determining the performance characteristic of the at least 
one of the plurality of wheel assemblies comprises determining a rotational velocity of 
the at least one of the plurality of wheel assemblies (col 2, line 51-67) (claim 2, 45.) 

c. Determining the performance characteristic of the vehicle comprises a load on a 
first of a plurality of wheel assemblies; and determining the performance characteristic of 
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the at least one of the plurality of wheel assemblies comprises a load on another one or 
more of the plurality of wheel assemblies (Fig. 5b) (claim 3, 46.) 

d. A method of controlling traction in a wheeled vehicle having a rotatably 
articulating suspension, comprising: determining a load on each of a plurality of wheel 
assemblies of the rotatably articulating suspension; and adjusting the suspension through 
rotation such that each of the loads is within a predetermined range (Fig. 5b) (claim 4.) 

e. Determining the load comprises sensing a load on each suspension arm 86 of the 
plurality of wheel assemblies (claim 5, 48.) 

f Adjusting the rotatably articulating suspension comprises adjusting the rotatably 
articulating suspension to substantially equalize the loads (Fig. 5b) (claim 7, 50.) 

g. Adjusting the rotatably articulating suspension comprises articulating at least one 
of the plurality of wheel assemblies with respect to a chassis of the vehicle (Fig. 2 - 
admitted prior art) (claim 8, 51.) 

h. Determining a lightly loaded wheel assembly of the plurality of wheel assemblies, 
such that adjusting the rotatably articulating suspension comprises articulating the lightly 
loaded wheel assembly with respect to a chassis of the vehicle (Figs. 2 - admitted prior 
art, 5b) (claim 9, 52.) 

i. A method of controlling traction in a wheeled vehicle having a rotatably 
articulating suspension, comprising: acquiring load data for a plurality of wheel 
assemblies of the rotatably articulating suspension; identifying a lightly loaded wheel 
assembly of the plurality of wheel assemblies from the load data; and rotatably 



Application/Control Number: 10/784,739 Page 8 

Art Unit: 3616 

articulating the lightly loaded wheel assembly with respect to a chassis of the wheeled 
vehicle (Figs. 5a, 5b) (claim 10.) 

j. Acquiring the load data comprises sensing a load on each suspension arm 86 of 
the plurality of wheel assemblies (claim 11, 54.) 

k. Articulating the lightly loaded wheel assembly comprises articulating the lightly 
loaded wheel assembly to substantially equalize the load on each of the plurality of wheel 
assemblies (Fig. 5b) (claim 13, 56.) 

1. A method of controlling traction in a wheeled vehicle having a rotatably 
articulating suspension, comprising: determining whether forces on each of a plurality of 
wheel assemblies of the rotatably articulating suspension are substantially equal; 
determining whether a rotational velocity of each wheel of the plurality of wheel 
assemblies corresponds to a velocity of the wheeled vehicle; and rotatably articulating the 
articulated suspension such that each of the forces is within a predetermined range if the 
forces are not substantially equal and at least one of the rotational velocities fails to 
correspond to the velocity of the wheeled vehicle (Figs. 5a, 5b) (claim 14.) 
m. Determining whether forces on each of a plurality of wheel assemblies of the 
rotatably articulating suspension are substantially equal comprises sensing a load on each 
suspension arm 86 of the plurality of wheel assemblies (claim 15, 58.) 
n. Rotatably articulating the articulated suspension comprises adjusting the 
articulated suspension to substantially equalize the forces (Fig. 5b) (claim 17, 60.) 
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o. Adjusting the rotatably articulating suspension comprises articulating at least one 
of the plurality of wheel assemblies with respect to a chassis of the vehicle (Figs. 2 - 
admitted prior art, 5b) (claim 18, 61.) 

p. Determining a lightly loaded wheel assembly of the plurality of wheel assemblies, 
such that adjusting the rotatably articulating suspension comprises articulating the lightly 
loaded wheel assembly with respect to a chassis of the vehicle (Figs. 2 - admitted prior 
art, 5a, 5b) (claim 19, 62.) 

q. Reducing the rotational velocity of one of the tires if the forces are substantially 
equal and the one of the tires has a determined rotational velocity that is greater than that 
which corresponds to the velocity of the vehicle (col 1, line 57-58) (claim 20, 63.) 
r. Reducing the rotational velocity comprises reducing the rotational velocity of the 
tire by braking (col 7, line 25) (claim 21.) 

s. Reducing the rotational velocity comprises reducing the rotational velocity of the 
tire by at least partially removing power to the tire (col 1, line 57-59) (claim 22.) 
t. A wheeled vehicle, comprising: a chassis; a suspension 86 rotatably articulating 
relative to the chassis and including a plurality of wheel assemblies 20a, 20b, 20c, 20d; 
means for determining a performance characteristic of the wheeled vehicle; means for 
determining a performance characteristic of at least one of a plurality of wheel assemblies 
of the rotatably articulating suspension; means for comparing the performance 
characteristic of the wheeled vehicle and the performance characteristic of the at least one 
of the plurality of wheel assemblies; and means for altering the performance of the 
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vehicle based upon the comparison to affect the wheeled vehicle's traction (Figs. 2, 6b) 
(claim 44.) 

u. A wheeled vehicle, comprising: a chassis; a suspension 86 rotatably articulating 
relative to the chassis and including a plurality of wheel assemblies 20a, 20b, 20c, 20d; 
means for determining a load on each of a plurality of wheel assemblies of the rotatably 
articulating suspension; and adjusting the suspension through rotation such that each of 
the loads is within a predetermined range (Figs. 2, 5b) (claim 47.) 
v. A wheeled vehicle, comprising: a chassis; a suspension 86 rotatably articulating 
relative to the chassis and including a plurality of wheel assemblies 20a, 20b, 20c, 20d; 
means for acquiring load data for a plurality of wheel assemblies of the rotatably 
articulating suspension; means for identifying a lightly loaded wheel assembly of the 
plurality of wheel assemblies from the load data; and means for rotatably articulating the 
lightly loaded wheel assembly with respect to a chassis of the wheeled vehicle (Figs. 2, 
5a, 5b) (claim 53.) 

w. A wheeled vehicle, comprising: a chassis; a suspension 86 rotatably articulating 
relative to the chassis and including a plurality of wheel assemblies 20a, 20b, 20c, 20d; 
means for determining whether forces on each of a plurality of wheel assemblies of the 
rotatably articulating suspension are substantially equal; means for determining whether a 
rotational velocity of each wheel of the plurality of wheel assemblies corresponds to a 
velocity of the wheeled vehicle; and means for rotatably articulating the articulated 
suspension such that each of the forces is within a predetermined range if the forces are 
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not substantially equal and at least one of the rotational velocities fails to correspond to 
the velocity of the wheeled vehicle (Figs. 5a, 5b) (claim 57.) 

x. Hrovat does not teach a suspension capable of rotatably articulating in a plane 
defined by the pitch of the vehicle. Brandstadter discloses an active suspension system 
and makes known: 

y. A suspension capable of rotatably articulating in a plane defined by the pitch of 
the vehicle (fig 2-3) (claims 1, 4, 10, 14, 44, 47, 57). 

z. It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to modify the suspension of Hrovat to rotatably articulate in a plane 
defined by the pitch of the vehicle as taught by Brandstadter so as to accommodate use of 
the system on off-road vehicles that commonly use suspensions that articulate in the 
plane defined by the pitch of the vehicle (background). 

Claims 6, 12, 16, 49, 55, and 59 stand rejected under 35 U.S.C. 103(a) as being 
unpatentable over US 5,5 17,414 to Hrovat in view of US 4,895,257 to Brandstadter, and further 
in view of US 6,481,801 to Krueger et al. The disclosure of Hrovat is discussed above. Hrovat 
does not teach measuring wheel load using tire pressure sensors. Krueger discloses an 
understeer correction device and teaches the following: 

aa. Determining the load comprises sensing a pressure of each tire of the plurality of 

wheel assemblies (abstract, col 4, line 39-58) (claim 6, 49.) 

bb. Acquiring the load data comprises sensing a pressure of each tire of the plurality 
of wheel assemblies (abstract, col 4, line 39-58) (claim 12, 55.) 
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cc. Determining whether forces on each of a plurality of wheel assemblies of the 
rotatably articulating suspension are substantially equal comprises sensing a pressure of 
each tire of the plurality of wheel assemblies (abstract, col 4, line 39-58) (claim 16, 59.) 
It would have been obvious to one of ordinary skill in the art at the time of invention to modify 
the traction control system of Hrovat to include tire pressure sensors as taught by Krueger so as 
to measure the normal forces between wheels and the ground that can be used to dynamically 
alter the vehicle suspension characteristics. 

Claim 23 stands rejected under 35 U.S.C. 103(a) as being unpatentable over US 
5,517,414 to Hrovat in view of US 4,895,257 to Brandstadter, and further in view of US 
5,762,407 to Stacey et al. The disclosure of Hrovat is discussed above. Hrovat does not teach 
regenerative braking. Stacey discloses a brake system control and apparatus and teaches the 
following: 

dd. Reducing the rotational velocity comprises reducing the rotational velocity of the 

tire by regenerative braking (col 5, line 40-60.) 
It would have been obvious to one of ordinary skill in the art at the time of invention to modify 
the traction control system of Hrovat to include regenerative brake blending capabilities as 
taught by Stacey so as to more quickly counter wheel slip. 

(10) Response to Argument 
The appellant's arguments have been carefully considered but deemed not persuasive in 
overcoming the rejections. 

The appellant argues on pages 12-13 of the Appeal Brief that Brandstadter teaches away 
from using an on-road active suspension in off-road vehicles (actually, the appellant's remarks 
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are confusing, stating in the lower half of page 12 that Hrovat is an on-road vehicle and that 
Brandstadter is for an off-road vehicle, but then stating in the first full paragraph of page 13 that 
Hrovat is an off-road vehicle). At any rate, this is not persuasive because a combination of 
teachings in not a bodily incorporation of parts (i.e., the features of Brandstadter in the 
combination would be adapted for the intended use or terrain to be encountered), because the 
terms "on-road" and "off-road" in themselves do not patentably distinguish features (i.e., off- 
road vehicles such as Brandstadter' s tank frequently travel on the road, and cars such as Hrovat's 
frequently travel off the road at beaches, events where one parks on the grass, hiking in 
wilderness, etc.), and because in the combination of teachings Hrovat's vehicle in fact could 
be/would be converted to encounter off-road terrain (note Brandstadter, column 1, lines 15-20 
where off-road systems use passive suspension systems; column 1, lines 38-41 where active 
systems are used for road vehicles; and column 3, lines 26-35 where the object of Brandstadter's 
invention is to use an active system on an off-road vehicle; in the combination Hrovat would be 
improved for off road conditions). Contrary to applicant's on page 13, Brandstadter does not 
"teach away" from using on-road active suspension systems in off-road vehicles such as Hrovat, 
but rather teaches improving an off-road suspension system by making it an active suspension 
system, in which case Hrovat's suspension system would be improved for off-road conditions. 

On pages 14-15 of the Appeal Brief, the Appellant argues that Brandstadter, column 3, 
lines 5-25 teahes away from using any on-road active suspension systems off-road (actually, this 
is reversed; what the Appellant seems to be arguing is that Brandstadter's off-road system cannot 
be used on an on-road vehicle like Hrovat). However, this is not persuasive because of 
Brandstadter, column 3, lines 26-35 cited above, where he teaches adapting an active suspension 
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for off-road use is the very object of his invention. Brandstadter's disclosure of using active 
suspensions, previously used with on-road suspensions, on an off-road suspension at column 3, 
lines 26-35 and column 1, lines 38-41 above hence provide support for the examiner's statements 
cited on page 15 of the Appeal Brief (that the skilled artisan would understand the conditions for 
which a suspension arrangement is suitable and hence design the suspension for the conditions to 
be encountered, and that the mechanics of on-road and off-road vehicles are often the same but 
adapted for particular conditions). 

On pages 16-17 of the Appeal Brief, the Appellant argues that Brandstadter does not say 
it is incorporating an on-road active suspension into an off-road vehicle. However, Brandstadter 
is teaching the concept of using an active suspension in an off-road vehicle, and as a combination 
of references is a combination of teachings rather than a bodily incorporation of parts, it would 
have been obvious to one of ordinary skill in the art to combine the teachings in order to make 
Hrovat more suitable for off-road conditions. The text cited by the Appellant on pages 16-17 of 
the Brief (column 2, lines 6-24 of Brandstadter (". . .this type of system is not applicable to off 
road vehicles generally and to combat vehicles specifically")) is obviously referring to prior art 
suspensions, and not to all active suspensions, since Brandstadter goes on in his specification to 
disclose an active suspension for off-road vehicles. Since the combination of Hrovat and 
Brandstadter would result in an off-road vehicle (note the last sentence of the final rejection of 
claims 1-5, etc.), the advantages of Brandstadter cited at column 3, lines 26-35 would be 
included in the combination (page 17 of the Appeal Brief). 

As Hrovat and Brandstadter meet the limitations of the claims, the combinations with 
Krueger and Stacey et al are also proper. 
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(11) Related Proceeding(s) Appendix 

No decision rendered by a court or the Board is identified by the examiner in the Related 
Appeals and Interferences section of this examiner's answer. 

For the above reasons, it is believed that the rejections should be sustained. 

NEW GROUND(S) OF REJECTION 

For the above reasons, it is believed that the rejections should be sustained. 

This examiner's answer contains a new ground of rejection set forth in section (9) above. 
Accordingly, appellant must within TWO MONTHS from the date of this answer exercise one 
of the following two options to avoid sua sponte dismissal of the appeal as to the claims subject 
to the new ground of rejection: 

(1) Reopen prosecution. Request that prosecution be reopened before the primary 
examiner by filing a reply under 37 CFR 1.111 with or without amendment, affidavit or other 
evidence. Any amendment, affidavit or other evidence must be relevant to the new grounds of 
rejection. A request that complies with 37 CFR 41 .39(b)(1) will be entered and considered. Any 
request that prosecution be reopened will be treated as a request to withdraw the appeal. 

(2) Maintain appeal. Request that the appeal be maintained by filing a reply brief as set 
forth in 37 CFR 41.41. Such a reply brief must address each new ground of rejection as set forth 
in 37 CFR 4 1 .37(c)( 1 )(vii) and should be in compliance with the other requirements of 37 CFR 
41.37(c). If a reply brief filed pursuant to 37 CFR 41.39(b)(2) is accompanied by any 
amendment, affidavit or other evidence, it shall be treated as a request that prosecution be 
reopened before the primary examiner under 37 CFR 41 .39(b)(1). 
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Extensions of time under 37 CFR 1.136(a) are not applicable to the TWO MONTH time 
period set forth above. See 37 CFR 1 .136(b) for extensions of time to reply for patent 
applications and 37 CFR 1.550(c) for extensions of time to reply for ex parte reexamination 
proceedings. 

Respectfully submitted, 
/Eric Culbreth/ 

Primary Examiner, Art Unit 3616 



A Technology Center Director or designee must personally approve the new 
ground(s) of rejection set forth in section (9) above by signing below: 

/David L Talbott/ 

David L. Talbott 
Director, TC 3600 



Conferees: 

Lesley Morris /LDM/ 
John Q. Nguyen /JN/ 



